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* An appeal fromthe follow ng judgnment of the Ontario Court of
Appeal to the Suprene Court of Canada (Lanmer C. J. and La Forest,
L' Heur eux- Dub, Sopi nka, Gonthier, Cory, MLachlin, |acobucci and
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delivered February 6, 1997. This information is noted at 31 O R
(3d) 574. Full text of the appeal is available at [1996] S.C. J.
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Charter of Rights and Freedons -- Equality rights
-- Segregation of disabled child in special class for disabled
children w thout consent constitutes discrimnation under s.
15(1) of Charter -- Discretion granted by Education Act to
segregate disabled child not justified under s. 1 of Charter
-- Section 8 of Education Act includes a direction that unless
parents of disabled child consent to segregation school board
must provide placenent that is | east exclusionary from
mai nstream and still reasonably capable of neeting child's
speci al needs -- Canadian Charter of Ri ghts and Freedons, ss.
1, 15 -- Education Act, RS . O 1990, c. E 2.

The appellants were the parents of E, a 10-year-old girl with
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cerebral pal sy. The respondent school board requested that the
school board's ldentification, Placenent and Review Conmmttee
("IPRC'") place E in a special class for disabled students.

Over the appellants' objection, the I PRC granted the
respondent's request. That decision was upheld by the Speci al
Educati on Appeal Board and subsequently by the Ontari o Speci al
Education (English) Tribunal ("the Tribunal"). The appellants
applied for judicial review of that decision, relying on s.
15(1) of the Canadian Charter of Rights and Freedons. The

Di visional Court dism ssed the application, stating that it had
"great difficulty in appreciating how the Canadi an Charter

of Rights and Freedons and the Ontario Human Ri ghts Code
[coul d] create a presunption in favour of one pedagogi cal

t heory over another". The appellants appeal ed, submtting that
the Tribunal and the Divisional Court erred in applying a | egal
test for determning the appropriate placenent for E that was
di scrimnatory, and not justifiably so under s. 1 of the
Charter. The Tribunal clearly rejected any notion of a
presunption in favour of inclusion of disabled children into
regul ar classroons, or of inposing upon the school board a
requi renent of denonstrating the superiority of a segregated
pl acenent for E over the educational experience that she was
obtaining in an integrated classroom The appell ants argued
that s. 15 of the Charter nmandated such a presunption and such
a burden.

Hel d, the appeal should be all owed.

The Divisional Court mscharacterized the issue. The question
was not one of choosing between conpeting pedagogi cal theories,
but of determ ning the appropriate | egal framework within which
that choice will be nade. In |legal terns, two pedagogi ca
t heories, one which favours integration and one whi ch does not
prefer integration in the regular classroomover segregation,
are not on the sanme footing if one produces discrimnation and
t he ot her does not.

When analyzed in its social, historical and political
context, the decision to educate E in a special classroomfor
di sabl ed students was a burden or di sadvantage on her and
therefore discrimnatory within the nmeaning of s. 15 of the
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Charter. Distinctions based on physical or nental disability, a
prohi bited ground under s. 15, are no less discrimnatory than
di stinctions based on sex or race. Although it may be easier to
justify differences in access to educational facilities on the
basis of disability than it would be if the differences were
based on race, that analysis belongs to s. 1 of the Charter.

For s. 15 purposes, there is no hierarchy of prohibitions

el evating sone grounds of discrimnation to a nore suspect
category and requiring a higher degree of scrutiny.

The Education Act, which confers a discretion upon school
boards to segregate disabled students, did not constitute a
reasonable imt wthin the nmeaning of s. 1 of the Charter on
E's equality rights. The Education Act does not infringe the
equality rights of disabled students as little as possible. It
puts the selection of a segregated placenent on the sane
footing as an integrated one.

The appropriate remedy was to curtail the discretion
conferred upon school boards by the Education Act by reading s.
8 of the Act to include a direction that, unless the parents of
a disabled child consent to the placenent of that child in a
segregat ed environnent, the school board nust provide a
pl acenent that is the |east exclusionary fromthe mai nstream
and still reasonably capable of neeting the child' s speci al
needs.
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The judgnent of the court was delivered by

ARBOUR J. A @ --

| nt roducti on

The appellants are the parents of Emly Eaton, a 10-year-old
girl with cerebral palsy. The Eatons assert, on behal f of
Emly, an entitlement to being educated in a regular classroom
in a regular public school. The nature and extent of Emly's

disabilities are not directly in issue in this appeal, which is

only concerned with [ egal issues, particularly issues rel ated
to equality rights. It is therefore only necessary to refer
briefly to the nature of Em|ly's special educational needs.

Em |y does not speak, and she has no established alternative
communi cati on system She has sone visual inpairnment. Al though
she can bear her own wei ght and can wal k a short distance with
the aid of a walker, she is nostly in a wheelchair. Emly is
presently in a Gade 4 class in an integrated classroomin the
separate school system

Hi story of the Proceedings

When she began ki ndergarten, Em |y attended Mapl e Avenue
School, which is her local public school. The Identification,
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Pl acenment, and Review Conmttee ("IPRC') of the Brant County
Board of Education ("the school board") identified Emly as an
exceptional pupil and, at the request of her parents,

determ ned that she should be placed, on a trial basis, in her
nei ghbour hood school. A full-tinme educational assistant, whose
princi pal function was to attend to Emly's special needs, was
assigned to her classroom This arrangenent was continued into
Grade 1, although toward the end of that year, at the |IPRC
nmeeting, the school board requested that Emly be placed in a
speci al class for disabled students. Over the parents
objection, the IPRC granted the board's request. That deci sion
was uphel d by the Special Education Appeal Board and,
subsequently, by the Ontario Special Education (English)
Tribunal ("the Tribunal"). The appellants' application for
judicial review was dismssed by the D visional Court. Leave to
appeal to this court was granted earlier this year

Meanwhi l e, we were advised at the outset of the hearing that
an injunction had been granted to allow Emly to remain in a
regul ar classroom pendi ng the decision of the Tribunal. Once
t hat deci sion was rendered, the appellants provided education
for their daughter at honme for one term rather than have her
attend the special class for disabled students. M. Eaton is a
speci al education teacher who works in segregated classes for
di sabled children. Ms. Eaton is trained as a social worker.
They have ot her children who were then enrolled in schools with
t he respondent school board. At the end of the school year, the
appellants enrolled Emly in a school within the separate
system where she receives instruction in a regular classroom

Speci al Education in Ontario

The Education Act, RS O 1990, c. E. 2, as anended, and the
regul ati ons thereunder set out a conprehensive schene for the
identification of "exceptional pupils"” and for the placenent of
these pupils in appropriate educational prograns. "Exceptional

pupil" is defined in the Education Act, s. 1(1), as follows:
"exceptional pupil” neans a pupil whose behavi oural,
communi cational, intellectual, physical or nultiple

exceptionalities are such that he is considered to need
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pl acenment in a special education programby a conmttee,
est abl i shed under paragraph iii of paragraph 5 of subsection
11(1), of the board .

Section 8(3) of the Education Act sets out the Mnister of
Education's responsibility with respect to the provision of
speci al education in Ontario:

8(3) The Mnister shall ensure that all exceptional
children in Ontario have available to them in accordance
with this Act and the regul ations, appropriate speci al
educati on prograns and speci al education services w thout
paynment of fees by parents or guardians resident in Ontari o,
and shall provide for the parents or guardians to appeal the
appropri ateness of the special education placenent, and for
t hese purposes the M nister shall,

(a) require school boards to inplenent procedures for early
and ongoing identification of the learning abilities
and needs of pupils, and shall prescribe standards in
accordance wth which such procedures be inpl enented;
and

(b) in respect of special education prograns and services,
define exceptionalities of pupils, and prescribe
cl asses, groups or categories of exceptional pupils,
and require boards to enploy such definitions or use
such prescriptions as established under this clause.

R R O 1990, Reg. 305, enacted under the Act, requires that
every board of education set up a Special Education

| dentification, Placenent and Review Commttee ("IPRC') to deal
with the identification and placenent of exceptional students.
The regul ation also sets up the process by which the parents
may appeal the | PRC s deci sion.

Under that schene, pupils who are identified as exceptional,
ei ther because they have disabilities or because they have
talents that bring their educational needs outside the range of
what is being offered in a regul ar age-appropriate program are
provided with either renedial or enriched instructions
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responsive to their individual needs. These prograns are
offered either within the child' s regular classroom or through
periodic withdrawal fromthe regular classroom or in special

cl assroons where pupils with simlar needs are instructed as a
group as well as individually. It is apparent that nost
identifications and placenents are determ ned on a consensual
basi s since we were advised at the hearing of the appeal that
the Tribunal whose decision is being reviewed in this case sits
quite infrequently and has not sat nore than a dozen tinmes in
the | ast decade. W were told that there are presently

approxi mately 170,000 pupils enrolled in special education
progranms in various school boards throughout Ontari o.

The Deci sion of the Tribunal

The Tribunal delivered extensive reasons for its decision to
uphol d the I PRC and Speci al Educati on Appeal Board pl acenent
decision for Em |y Eaton. The hearing before the Tribunal was
effectively the first hearing in the matter. The I PRC and the
Appeal Board do not hear evidence. They nerely consider the
representations nmade to them by school officials and parents.
The hearing in this case took 21 days. Consi derabl e expert
evi dence was called, all of which is summarized in the
Tribunal's decision. The expert evidence dealt nostly wth what
the respondents refer to as the pedagogi cal controversy in
education over the issue of placenent, particularly whether
full inclusion of exceptional students is preferable to
education nodel s that espouse segregation. The expression
"segregation” is not one that the respondent favours. There
is no doubt that, particularly when associated wi th educati on,
t he expression "segregation" evokes nenories of racial
segregation policies which were repudiated in the United States
in the 1950s with the famobus case of Brown v. Board of
Educati on of Topeka, 347 U S. 483 (1954).

Despite that pejorative connotation, | think that the
expression is accurate to describe the issue in the present
case. To segregate is to separate (a person, a body or class of
persons) fromthe general body, or from sone particul ar class;
to set apart, isolate, seclude (the Conpact Edition of the
Oxford English Dictionary, 1971). The placenent that has been
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adj udged appropriate for Emly Eaton is a segregated pl acenent.
She is to be educated in a regular public school, albeit not

t he nei ghbour hood school that her brothers are free to attend,
but in a special classroomof that school which wll be
attended only by other disabled pupils. Al though the respondent

enphasi zes that under that placenent nodel there would still be
periods of integration for Emly, such as general school
assenblies, recesses, etc., it is unquestionable that the

pl acenment that has been reconmended for her is one in which she
is to be isolated fromthe mainstream and educated primarily in
the sole conpany of children with simlar educational needs.

It is apparent fromthe Tribunal's detailed and careful
reasons that the choice of that segregated educati onal nodel
for Emly Eaton was nmade in what it perceived to be in her best
interest, and not w thout reasons. The Tribunal exam ned
Emly's intellectual and academ c needs, her communication
needs, her enotional and social needs and her physical and
safety needs. In each case, on the basis of evidence that was
open to it to accept, the Tribunal concluded that Em|ly's needs
were not being net in the integrated setting of the regular
cl assroomin which she had been pl aced.

The | ssues

The appel l ants rai se several issues, which I find useful to
regroup in the followi ng manner. First and forenost, the
appel l ants raise a constitutional issue. They contend that the
Divisional Court erred inits interpretation of the application
of the Canadi an Charter of R ghts and Freedons to the process
of placing disabled students in an appropri ate educati onal
setting. Second, the appellants raise a nunber of |egal errors
whi ch they submt were commtted by the Tribunal and shoul d
have been reviewed by the D visional Court.

The Scope of Judicial Review

Section 37(5) of the Education Act as anended, provides that:

37(5) The decision of a Special Education Tribunal or of a
regional tribunal under this section is final and binding
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upon the parties to any such deci sion.

Guided by the principles of judicial review recently restated
by the Suprenme Court of Canada in Pezimv. British Col unbia
(Superintendent of Brokers), [1994] 2 S.C. R 557 at pp.

589-91, 114 D.L.R (4th) 385 at pp. 404-05, | agree with the

Di visional Court that the Tribunal is worthy of curial
deference. In addition to the privative clause, the subject
matter of the legislation and the actual conposition of the

Tri bunal point to a standard of reasonabl eness, rather than to
one of correctness, as the applicable standard under which

all eged errors of |aw nust be reviewed. However, M. Riggs, for
t he respondent, concedes that with respect to constitutional

i ssues, the standard of review is one of correctness and that
to the extent that the Tribunal purported to apply a
constitutional principle, it is not entitled to any deference
as to the correctness of that principle or its application:
Cuddy Chicks Ltd. v. Ontario (Labour Relations Board), [1991] 2
SSCR 5 4 CRR (2d) 1.

| find it convenient to deal with the alleged errors of |aw
first. Having held that the Tribunal was worthy of curi al
deference, the Divisional Court held that, in any event, they
could find no error of law on the record. The only all eged
error that, in nmy opinion, needs to be addressed is the
i ndependent literature review undertaken by the Tribunal. At
the hearing before the Tribunal, M. Mlloy, counsel for the
appel l ants, sought to put various articles and studies to the
experts who testified, in order to elicit their coments. The
school board objected and the Tribunal reserved its decision.
Ms. Molloy then asked for permssion to sinply file with the
Tribunal the literature that she wished themto review. In the
course of her submi ssions to the Tribunal on that issue, M.
Mol l oy invited the menbers of the Tribunal to rely on their
expertise to review that literature. The Tribunal delivered a
witten ruling in which it held that counsel for the appellants
could not put these materials to the experts for comments, nor
could she file themw th the Tribunal. As | understand the
ruling, both procedures were said to be offensive to the
hearsay rule, since the authors were not called as w tnesses
t hensel ves.
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However, having so ruled, the Tribunal proceeded to conduct
its own review of the literature on placenent of exceptional
students, purportedly under the authority of s. 16(b) of the
Statutory Powers Procedure Act, R S. O 1990, c. S. 22. The
reasons state that the Tribunal, relying on its own expertise
with that literature, conpleted "an extensive and intensive
review of the placenent literature and conclude[d] that this
body of literature, taken as a whole, is seriously flawed". The
Tribunal pointed out that the literature contained very few
references to situations even vaguely anal ogous to that of
Emly Eaton, and concluded that the literature did not support
placing Emly in a regul ar cl ass.

The procedure foll owed by the Tribunal was wong. It should
have permtted counsel for the appellants to put the rel evant
literature to the experts for their coments. This would have
al | oned the respondent to conduct its own exam nation of the
experts. Both parties would then have been in a position to
make subm ssions to the Tribunal with reference to the experts
assessnment of the literature upon which the appellants w shed
to rely. However, this error of |aw does not cone within the
anbit of reviewable error within the standard set out above
since the anal ysis conducted by the Tribunal does little nore
than confirmthat there is an ongoi ng pedagogi cal debate about
the various nodels for the placenent of disabled students, and
that, solely fromthe pedagogi cal point of view, integration
has not yet been proven superior. In any event, considering the
total analytical framework followed by the Tribunal, | do not
think that the literature review had an inportant inpact on its
decision. Even if the error was reviewable, it could therefore
not serve to invalidate the decision

The Charter |ssues

The appellants submt that the Tribunal and the Divisional
Court erred in applying a legal test for determ ning the
appropriate placenent for Emly that is discrimnatory, and not
justifiably so under s. 1 of the Charter. They contend,
essentially, that s. 15 of the Charter and s. 1 of the Human
Ri ghts Code, R S. O 1990, c. H 19, both require that a
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different | egal test be applied. They propose, as an acceptable
test, one which would create a presunption in favour of

i ncl udi ng di sabl ed students into regular classroons, while

i nposi ng a burden on those who propose a segregated classroom
in this case the board, to establish why the student's
exceptional needs can be better net in that setting. | wll
return to the test proposed by the appellants later in these
reasons. Suffice it to say that this was clearly not the
approach that was taken by the Tribunal. After review ng the
evi dence, the Tribunal stated that the principal issue was
"whether Em |y Eaton's special needs can be nmet best in a
regular class or in a special class". Wen considering the
application of the Charter and the Code, the Tribunal held:

The Charter of Rights, And Human Ri ghts |ssues

We accept the argunent of appellants' counsel that we are
bound by The Charter and by the Ontari o Human Ri ghts Code
(OHRC) in making our decision and that The Charter would

t ake precedence over the Education Act if there is conflict
between the two. W al so accept that consideration of The
Charter and the OHRC are within our mandate as a tri bunal
Accordingly, we considered at great |length the subm ssions of
both counsel in regard to the inpact of The Charter and the
OHRC in Emly Eaton's case.

It is our opinion that where a school board reconmends

pl acenment of a child with special needs in a special class,
contrary to the wishes of the parents, and where the school
board has already nade extensive and significant effort to
accommodat e the parents' w shes by attenpting to neet that
child s needs in a regular class wth appropriate

nodi fications and supports, and where enpirical, objective
evi dence denonstrates that the child s needs are not being
met in the regular class, that school board is not in
violation of The Charter or the OHRC

It is clear fromthe above that the Tribunal rejected any
notion of a presunption in favour of inclusion, or of inposing
upon the school board a requirenent of denonstrating the
superiority of a segregated placenent for Emly Eaton, over the
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educati onal experience that she was obtaining in an integrated
cl assroom The deci sion, when viewed as a whol e, concl udes that
the integrated classroom has not been successful in providing
an education for Emly. The Tribunal never answered the
guestion as it framed it, that is, whether Emly's special
needs can be best net in a regular class or in a special class.
Havi ng found that the integrated placenent had not nmet Emly's
needs, the Tribunal did not state how the segregated cl ass
woul d i kely be nore successful. It is apparent that the
Tribunal rejected the test that the appellants contend is
mandat ed by the Charter and the Human Ri ghts Code.

Adans J., speaking for the Divisional Court, found no error
of lawin the decision of the Tribunal. He addressed the
Charter issue as foll ows:

Finally, we have great difficulty in appreciating howthe
Canadi an Charter of R ghts and Freedons and the Ontari o Human
Ri ghts Code create a presunption in favour of one pedagogi ca
t heory over another, particularly when the inplenentation of
either theory needs the protection of the saving provisions
found in s. 15 of the Charter and s. 14 of the Code. But in
this case, that issue is entirely academ c because the
Tri bunal found the evidence clearly established that Emly's
best interests will be better served with the recommended
pl acenent .

The Legal Franmework of Anal ysis

Wth the greatest respect for the Divisional Court, in ny
view, it mscharacterized the issue. The question is not one of
choosi ng between conpeting pedagogi cal theories, but one of
determ ning the appropriate |egal framework wi thin which that
choice wll be made.

Essentially, the appellants contend that in determ ning what
is an appropriate placenent for a disabled child, school
officials cannot sinply apply a test of "best interest of the
child". Such a test could prove insensitive to the equality

rights of the child, which, when asserted, may trunp what woul d

ot herwi se appear to others to be in the child' s best interest.
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In my respectful view, the Divisional Court erred in two
respects: first, in finding that the Charter and the OHRC di d
not apply since the tribunal here was nerely asked to choose
bet ween two conpeting education theories; and second, in
finding that the choice of programwas not subject to a Charter
chal l enge in any event since the special education prograns
depend on s. 15(2) for their existence, assumng that this is
in fact what was intended by the reference to the protection of
s. 15 of the Charter and of s. 14 of the Code.

The Applicability of s. 15(2) of the Charter

This point can be conveniently addressed at the outset. As |
understand it, Adanms J. suggested that the inplenentation of
t he speci al education prograns required the protection of the
"saving provision" of s. 15(2) of the Charter and of s.

14(1) of the Human Ri ghts Code, and, as such, were exenpted
from Charter conpliance. This argunent was advanced by the
respondent in the appeal.

It is unnecessary to determ ne whether the special education
prograns offered pursuant to the provisions of the Education
Act and regul ations woul d need the protection of s. 15(2) of
the Charter in the event of an allegation that they
di scri m nate agai nst mai nstream students. Even though these
prograns were enacted in part to aneliorate the condition of
di sabl ed students, they arguably do nothing nore than to
provi de these students with the real equality that they are
entitled to under s. 15(1). In such a case, they may not be
viewed as "affirmative action" prograns as understood under s.
15(2). Be that as it may, even if the special education
prograns could only have been inplenmented pursuant to s. 15(2)
of the Charter, it does not follow that these prograns woul d be
i mune fromconstitutional attack by the proposed recipients of
the intended benefit. The decision of the Divisional Court was
rendered prior to the judgnent of this court in Ontario Human
Ri ghts Conm ssion v. Ontario (1994), 19 OR (3d) 387, 117
D.L.R (4th) 297, which dealt with age as a basis for exclusion
froman affirmative action program Although that case was
deci ded on the basis of s. 14(1) of the Human Ri ghts Code, the
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result is the sane under s. 15(2) of the Charter. The enact nent
of an affirmative action program does not exenpt the state from
Charter conpliance within the program

The Application of s. 15(1) of the Charter

Bef ore enbarking on the analysis of the Charter issues, two
prelimnary matters nust be addressed. The first is the
interaction between the Charter and the Ontari o Human Ri ghts
Code. Section 15 of the Charter states as foll ows:

15(1) Every individual is equal before and under the | aw
and has the right to the equal protection and equal benefit
of the law without discrimnation and, in particular, wthout
di scrim nation based on race, national or ethnic origin,
colour, religion, sex, age or nental or physical disability.

(2) Subsection (1) does not preclude any |aw, program or
activity that has as its object the anelioration of
condi tions of disadvantaged individuals or groups including
those that are di sadvant aged because of race, national or
ethnic origin, colour, religion, sex, age or nental or
physi cal disability.

Section 1 of the Ontario Human Ri ghts Code reads as foll ows:

1. Every person has a right to equal treatnment with respect
to services, goods and facilities, without discrimnation
because of race, ancestry, place of origin, colour, ethnic
origin, citizenship, creed, sex, sexual orientation, age,
marital status, famly status or handi cap.

Al though there is considerable overlap between s. 15 of the
Charter and s. 1 of the Ontario Human Rights Code, | find it
difficult to conduct a sinultaneous parallel analysis of al
i ssues under both the Charter and the Code. The Charter is the
superior docunent and wll prevail in case of conflict with the
Code. The attack is on the decision of a Tribunal uphol ding the
position taken by a school board, under the authority of the
Education Act. Since the Charter applies to the Education Act,
| find it unnecessary to pursue the equality analysis under the
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Ontario Human Ri ghts Code.

Secondly, although the appellants in this case are the
parents of Emly Eaton, the interest that they advance is her
interest, not their owmn. Their views as parents are inportant
in the special education schenme set out above. As parents, they
are entitled to attend the I PRC neetings, and to appeal an
identification or placenent decision with which they disagree.
But when it conmes to asserting their daughter's constitutional
right to equality, as provided by s. 15 of the Charter, they
represent her, and their subm ssions to the courts are nmade for
her and on her own behalf. They are entitled to do so and their
position on the Charter issue must not be confused with their
position as parents in opposing the school board on what is
best for their daughter's educati on.

| now wish to return to the characterization of the issue by
the Divisional Court as being nerely one of choosing between
two pedagogical theories. It is true that the decision of the
tri bunal espouses a phil osophy of education for disabled
children that does not reflect a preference for integration in
a regul ar classroom over segregation in a special class with
ot her disabled children. But there is nore to the decision than
a choice between the two pedagogi cal theories, one which
favours integration and the other which | ooks to neeting the
speci al needs of the child in any setting, whether integrated
or not. In legal terns, the two pedagogi cal theories are not on
the sanme footing if one produces discrimnation and the other
does not.

This rai ses the question of whether the placenent of Emly in
a special classroomfor disabled children, in an integrated
school but not the nei ghbourhood school that she would
otherwi se attend, anounts to discrimnation within the nmeaning
of s. 15 of the Charter such as to require justification under
s. 1. In Andrews v. Law Society of British Colunbia, [1989] 1
S.CR 143, 36 CR R 193, an infringenent of s. 15(1) was said
to occur when a distinction was nade by a state actor, based on
a prohi bited ground, that deprived a person of a benefit or
i nposed a burden or disadvantage on himor her. Emly Eaton is
prevented fromattending a regular class, in her nei ghbourhood
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school, because of her disability. I have no difficulty in
concluding that a classification has been made on a prohibited
ground. The deci sion has been made by a school board, under the
authority of the Education Act, thereby involving state action.
Does this decision create a burden or disadvantage, or deprive
Emly of a benefit? The respondents submt that it does not,
since, in the special segregated classroom Emly will be
receiving the sane kind of education as her peers.

The appel lants, on the other hand, contend that although

other forms of special prograns are not a burden or

di sadvantage for Em |y, segregation is. The appellants concede
that to sinply place Emly in a regular classroomin her

nei ghbour hood, w thout nore, would not neet her equality
entitlenents. This would be the equal treatnent of unequals
whi ch does not yield true equality. The appell ants concede,
therefore, that sone distinctions nust be nmade, on the basis of
her disability, to ensure her equal treatnent. It would not be
enough to say that she can go to her nei ghbourhood school. She
may need assistance in transportation for getting there, and
woul d al so need consi derabl e assistance in the classroom so

t hat her educational experience can be as close as possible to
that of her peers. Even though she would be treated
differently, none of these neasures, in the appellants’

subm ssions, would amount to the deprivation of a benefit; none
woul d be a burden or a di sadvantage. Therefore, none of these
woul d be discrimnatory.

Renoving Emly fromthe classroom al together would, in the
appel I ants' subm ssion, be a burden or a di sadvantage and woul d
deprive her of a benefit. It is therefore essential to
det erm ne whet her segregation of a disabled student, against
the student's wishes, is discrimnatory. If the nmeasure is not
a di sadvantage, or the deprivation of a benefit, it is not
discrimnatory, even if it is based on a prohibited ground, and
there is no infringenent of the person's equality rights. If
the neasure is discrimnatory, then it will be permssible only
if justified under s. 1. The appellants do not consi der
segregation a benefit, but rather a detrinent to Emly's
education. Al though one should not ignore the intended
reci pient's perception of whether the neasure designed to
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enhance her equality is in fact a burden rather than a benefit,
t hat subjective perception is not in itself determ native of
t he issue.

s Placenent in a Segregated Cl assroom Di scrim natory?

In R v. Turpin, [1989] 1 SSC R 1296 at p. 1332, 39 CRR
306, WIlson J. indicated that the indicia of discrimnation
must be found in the social, historical and political context
surroundi ng the nmeasure which is alleged to be discrimnatory.
Thi s cannot be ascertained solely within the confines of the
applicable legislation. Nor can it be determ ned by the intent
wi th which the neasure is offered.

The history of discrimnation against disabled persons, which
the Charter sought to redress and prevent, is a history of
exclusion. Sonme of the Ontario | andmarks in that history have
been canvassed by Weiler J. A in her dissenting opinion in
Adler v. Ontario (1994), 19 OR (3d) 1 at p. 48, 22 CRR
(2d) 205 (C. A). She referred to the 1971 WIIliston report
whi ch endorsed the ongoi ng novenent for deinstitutionalization
of the mentally disabled (Wlter A WIliston, Present
Arrangenents for the Care and Supervision of Mentally Retarded
Persons in Ontario (1971), prepared for the Mnistry of
Health), and to the subsequent report by Robert Welch entitled
Community Living for the Mentally Retarded People in Ontario
(1973). These led to the transfer of jurisdiction over
persons with disabilities fromthe Mnistry of Health to the
M nistry of Cormunity and Social Services (MCSS), with a view
to facilitating the integration of nentally disabl ed people
into the broader community.

Dei nstitutionalization was the first step towards ful
community integration, which has been the primary objective of
the disability novenent. Wien she exam ned educati on and
training as part of her Report on Equality in Enploynent, Judge
Rosalie Abella, then acting as Conm ssioner, singled out the
di sabl ed and native people as groups who faced serious problens
of equitable access to education: "Equality in Enploynment: A
Royal Comm ssion Report", October 1984, pp. 134-36. She
recogni zed the | ack of consensus on whet her segregated or
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integrated facilities best served the educational needs of the
di sabl ed and proposed an individualized approach. She then
added, at pp. 135-36:

Wher ever possible, the disabled child should | earn al ongside
children who are not disabled. This should be the rebuttable
presunption. It may involve extra tutoring, the use of an
attendant, or specially designed prograns to suppl enent the
classroominstruction. It wll nost certainly involve
provincial mnistries of education in putting nore resources
into facilities, aids, and teachers for disabled children. It
may be unfair to place a disabled child in a regular class in
the public school system w thout appropriate supports, since
integration may cone at the cost of learning. As the child
falls further and further behind, confidence and notivation
may ebb accordingly. Yet in many parts of Canada no speci al
educational facilities exist for children with special needs,
and to get a basic education they have to be separated from
their major support centres -- their famlies. Were
integration is not feasible, instruction should be avail abl e
close to honme with as early an entry into the regul ar school
stream as possi bl e.

Fromthe earliest age, disabled children should see

t hensel ves as part of the mainstream of society, and children
who are not disabled should see themthe sanme way. These
enabl i ng perceptions, carried into adul thood, have the power
to affect, on both sides, expectations about the extent to
whi ch the community is and shoul d be accessi bl e and about
standards of behaviour in the workplace, both for enployers
and enpl oyees.

This represents nore than the endorsenent of a pedagogi cal
theory. It puts the educational choice in the broader context
of equality rights, freedom of choice, and the comunity
benefit which is derived fromthe early interaction of al
menbers of society.

In all areas of communal life, the goal pursued by and on
behal f of disabled persons in the |ast few decades has been
integration and inclusion. In the social context, inclusionis
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so obviously an inportant factor in the acquisition of skills
necessary for each of us to operate effectively as nenbers of
the group that we treat it as a given. Isolation by choice is
not necessarily a di sadvantage. People often choose to |live on
the margin of the group, for their better personal fulfilnment.
But forced exclusion is hardly ever considered an advant age.

| ndeed, as a society, we use it as a formof punishnment. Exile
and bani shnent, even w thout nore, would be viewed by nost as
an extrenely severe formof punishnent. I|nprisonnment, quite
apart fromits conponent of deprivation of liberty, is a form
of puni shment by exclusion, by segregation fromthe mainstream
Wthin the prison setting, further segregation and isolation
are used as disciplinary nethods. Even when prisoners are
segregated fromthe main prison population for their own
safety, the fact that they will have to serve their sentences
apart fromthe main prison population is considered an
addi ti onal hardship.

When segregat ed education for the disabled is understood in a
broader context, it is easier to understand why the appellants
draw the distinction between the necessity for the school board
to provide extra assistance to Emly, in the formof a full-
time educational assistant in her regular classroom anongst
ot her things, and the boards' decision to educate her in
segregated facilities for pupils wiwth simlar disabilities. It
has been argued that the distinction is nerely one of
geogr aphy, as a student can be effectively isolated in a
regul ar classroomif he or she is unable to participate in a
meani ngful way in the l[ife of the group. This formof isolation
nmust al so be conbated, but it remains that the opportunities
for interaction with mainstream students are sinply not
avai |l abl e when the disabled child is segregated in the plain
geogr aphi cal sense of the word.

I nclusion into the main school population is a benefit to
Em |y because without it, she would have fewer opportunities to
| earn how ot her children work and how they live. And they wll
not learn that she can live wwth them and they with her.

Thus, it seens to ne that when analyzed in its social,
hi storical and political context, the decision to educate Emly
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Eaton in a special classroomfor disabled students is a burden
or di sadvantage for her and therefore discrimnatory within the
meani ng of s. 15 of the Charter. Wien a neasure is offered to a
di sabl ed person, allegedly in order to provide that person with
her true equality entitlenent, and that neasure is one of
excl usi on, segregation, and isolation fromthe mainstream that
measure, in its broad social and historical context, is
properly labelled a burden or a disadvantage. The |oss of the
benefit of inclusion is no less the |oss of a benefit sinply
because everyone el se takes inclusion for granted.

Segregation of a child with disabilities in a special class
for disabled children, against the child s w shes as expressed
by the child s | egal representatives, is therefore
discrimnatory within the nmeaning of s. 15(1) of the Charter.
Under the Education Act, children are permtted to attend a
school in their neighbourhood in which they will associate
freely wwth their age-appropriate peers. The school board has
denied Em |y this opportunity on the basis of her disability.
This is not a nere innocuous classification. It deprives the
child of a benefit or inposes on her a disadvantage or a burden
wi thin the neaning of Andrews, supra.

| f there was any doubt about whether the segregation of
di sabl ed students is discrimnatory, it would be useful, in ny
opinion, to reflect on whether a simlar kind of segregation
could be effected on any of the other grounds enunerated in s.
15, without an infringenent of that section. Could public
school officials determne, on the basis of a pedagogical
theory, that, at a certain age, girls would learn better in an
all girl environnment, and exclude themon that basis fromthe
nei ghbour hood school that they wi shed to attend? Coul d they
determ ne that native children should be educated "in their own
school s" against their wishes? O that black children should
attend identical but separate school facilities? The respondent
argues that there is no anal ogy between race and disability
when it conmes to classifying access to educational facilities.
The respondent contends that, except in the context of
affirmative action, race would al ways be an inperm ssible
criterion upon which to determ ne access to an education
program However, that aside, the respondent says that
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education is unique inits attention to individual
characteristics. Therefore, it is argued, the equality right
that is involved here is the right to equality in education,
which translates into providing an equal educati onal
opportunity. That, in turn, requires an educational experience
which is individualized to take into account each child's
needs. In other words, as | understand the argunent, the
respondent contends that to the extent that education is to be
bot h neani ngful and equal, it must treat each student according
to his or her needs and abilities.

It is on that basis that disability is said to be unanal ogous
to race. Wth respect, | believe that the argunent is flawed.
It may appear to find support in Andrews, supra, where M.
Justice McIntyre, at p. 174, concludes his remarks on what
constitutes discrimnation

Di stinctions based on personal characteristics attributed to
an individual solely on the basis of association with a group
will rarely escape the charge of discrimnation, while those
based on an individual's nerits and capacities will rarely be
so cl assed.

| do not read this passage to suggest that distinctions based
on physical or nmental disability, a prohibited ground in s. 15,
will be less discrimnatory than distinctions based on race or
sex. The merits and capacities which may properly found the
basis for different treatnent cease to do so when they becone
personal characteristics, such as sex, ethnic origin or
di sability, which have in common a history of stereotyping.
Al though it may be easier to justify differences in access to
educational facilities on the basis of disability than it would
be if the differences were based on race, that anal ysis bel ongs
tos. 1. For s. 15 purposes there is no hierarchy of
prohi bitions el evating sone grounds of discrimnation to a nore
suspect category and requiring a higher degree of scrutiny. If
anyt hi ng, one should be wary of accepting as inevitable and
i nnocuous a classification on the basis of physical or nental
disability, without the rigorous analysis required by s. 15.
The present case is a good exanple. The conbi nation of the
obvious difference in ability between Em |y Eaton and the ot her
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children of her age, and the obvious good intentions of al

t hose concerned with her best interest, nmake it difficult to
concl ude that she has been the object of a discrimnatory
practice. In legal terns, | believe that she has been.

Whet her the placenent that is offered to Emly is of equal or
even superior value is not relevant to a finding of
discrimnation. It is only relevant to the s. 1 analysis which
needs to be enbarked upon if the discrimnatory treatnment is to
be justified. Under s. 15(1) it is sufficient to find a
classification, on a prohibited ground, which deprives the
person of a benefit or inposes a burden or di sadvant age.

Moreover, it cannot be said that her placenent in a special
class is a formof acconmodation necessary to grant her a true
equal ity of access to education. That reasoning would offer a
justification to any "separate but equal" treatnent under s.
15(1) without the need to exam ne the separate treatnent under
s. 1 of the Charter. The proper analysis, in equality
adj udi cati on, nust respect the separate functions of s. 15 and
s. 1. The constitutional right that is at issue in these
proceedings is not the right to education but the right to
equality. Access to public education cannot be governed by
classifications based on prohibited grounds such as race, sex,
religion (except where otherwi se provided for in the
Constitution) or physical or nental disability, if the
classification creates a burden or denies a benefit. Wen that
is the case, as it is here, the unequal treatnent nust find its
justification in s. 1. The inportance of respecting the
anal ytical boundaries between s. 15 and s. 1 was recognized in
Andrews. Mcintyre J. said, at p. 178:

The di stinguishing feature of the Charter, unlike the other
enactnents, is that consideration of such [imting factors is
made under s. 1. This Court has described the anal ytical
approach to the Charter in R v. Oakes, [1986] 1 S.C R 103;
R v. Edwards Books and Art Ltd., [1986] 2 S.C R 713, and
ot her cases, the essential feature of which is that the right
guar ant eei ng sections be kept analytically separate froms.

1. In other words, when confronted with a probl em under the
Charter, the first question which nust be answered wll be
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whet her or not an infringenent of a guaranteed right has
occurred. Any justification of an infringenment which is found
to have occurred nust be made, if at all, under the broad
provisions of s. 1. It nust be admtted at once that the

rel ati onship between these two sections may well be difficult
to determne on a wholly satisfactory basis. It is, however
inportant to keep themanalytically distinct if for no other
reason than the different attribution of the burden of proof.
It is for the citizen to establish that his or her Charter
right has been infringed and for the state to justify the

i nfringenent.

VWhat is the Source of the Discrimnation?

Although | stated earlier that the Charter was engaged here
because state action was involved in the school board acting
under the authority of the Education Act, the actual source of
the discrimnation nmust be scrutinized further in order to
under st and whether it can be justified under s. 1, and, if not,
what renmedi es woul d be appropriate to redress the Charter
vi ol ati on.

The appel | ants have devel oped an argunent with which | have
considerable difficulty. They say, essentially, that they are
not attacking the Education Act. They al so concede that the
order of the Tribunal is not in itself unconstitutional, in the
sense that, in an appropriate case, using an appropriate test,
a tribunal could order that a child like EmIly be put in a
speci al segregated class. What they say they are attacking is
the reasoning of the Tribunal, or the test that it used in
exercising its discretion. That test, or reasoning, they
submt, violates the Charter and the Human Ri ghts Code. As |
understand the appellants' position, it seens to anmount to
little nore than asking the courts to require that the
adj udi cation by the tribunal be made in accordance with Charter
and human rights values and principles.

I n Sl ai ght Communi cations Inc. v. Davidson, [1989] 1 S.C. R
1038, 40 C R R 100, the Suprenme Court accepted that the order
of an adjudicator could be attacked as "state action"” under the
Charter, without an attack on the enpowering | egislation.
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However here, the attack is not on the order. Nor is it,
apparently, on the legislation. If the appellants are correct
that the Charter nandates a preference for non-excl usionary
educati on prograns for disabled students, then the deficiency
must, in ny view, be in the failure of the Education Act to so
provi de. Section 8 of the Education Act inposes a duty on the
M ni ster of Education to rmake appropriate special education
prograns avail able to all exceptional children in Ontario.
Section 6 of Reg. 305, which deals wth special education
identification and placenent, provides that placenents are to
be effected with the consent of the parents of the exceptional
child, failing which the placenent may be effected by direction
of the board, subject to the parents' right of appeal. That

| egi sl ati ve schene provides no inpedinent to the nethod and
reasoni ng enpl oyed by the | PRC, Appeal Board and Tribunal in
the present case and, as such, it is constitutionally

i nadequate, unless it can be justified under s. 1 of the
Charter.

As | see it, the Education Act confers a discretion upon
school boards to provide exceptional students, including

di sabl ed students, with an educational programthat best neets
their special needs. In the absence of other |anguage in the
Act or in the regulations, the statute therefore authorizes the
pl acenent that the school board selected for Emly Eaton. That
pl acenent is discrimnatory. The discrimnation nmust thus be
attributed to the legislation, and not, as the appellants
contend, to the reasoning of the school board or the Tribunal.
The issue therefore beconmes whether the Education Act, and the
regul ati ons thereunder, constitute a reasonable limt, within
the neaning of s. 1 of the Charter, on Emly Eaton's equality
rights as provided for in s. 15 of the Charter.

| s Exclusion Justified under s. 1 of the Charter?
Section 1 of the Charter provides that:

1. The Canadi an Charter of Rights and Freedons guarantees
the rights and freedons set out in it subject only to such

reasonable limts prescribed by |aw as can be denonstrably
justified in a free and denocratic society.

1995 CanLlIl 980 (ON CA)



The appel l ants do not contend that segregation of disabled
students for educational purposes could never be perm ssible,
nor do they contend that Em |y Eaton has an absolute right to
be educated in a regular classroom wth the requisite support.
They nmerely contend that there should be "a presunption” in
favour of inclusion, and that the burden should be on those who
advocate otherwise to showthat it is the preferable course of
action. They submt that unguided discretion conferred upon
| PCRs, appeal boards and tribunals to order a placenent which
may be discrimnatory does not conmply with s. 1 of the Charter
as interpreted in R v. Cakes, [1986] 1 S.C.R 103, 19 CRR
308. The test articulated in Oakes requires that the inpugned
| egi slative nmeasure be enacted in pursuit of a valid governnment
obj ective of sufficient inportance to override the
constitutionally protected rights; that the | egislative neasure
be rationally connected to the objectives; that it infringe the
rights as little as possible; and that the effects of the
measure be proportional to the objectives that it pursues.

Very little time has been spent in this case addressing the

S. 1l issue. Inny view, it is unnecessary to enbark upon every
anal ytical step of the Oakes test. It is sufficient to
recogni ze that the Education Act does not infringe the equality
rights of disabled students as little as possible. It puts the
sel ection of a segregated placenent on the sane footing as an
integrated one. In the words of the Divisional Court, the
Education Act permts the school board to reach its pl acenent
deci sion on the basis of its preference for one pedagogi cal

t heory over another, w thout having to weigh the discrimnatory
i npact of the selected theory. The Act authorizes the school
board to require a disabled student to be educated in a
segregat ed cl assroom over the parents' objection, wthout
having to show why | ess exclusionary forns of placenent could
not reasonably be expected to neet the child s special

educati onal needs. Although the Education Act does not nandate
a Charter infringement, it grants a discretion which may be
used, and was used in this case, in a way that infringes s. 15:
see Carol Rogerson, "The Judicial Search for Appropriate
Renedi es Under the Charter: The Exanples of Overbreadth and
Vagueness" in Sharpe, ed., Charter Litigation (1987), at p.
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291. Since it permts a Charter infringenment, w thout further
gui dance, | cannot say that the Act infringes the equality
rights of disabled students as little as possible.

The Renedy

Having identified a discrimnatory provision in the Education
Act that is not justified under s. 1 of the Charter, | think
that the situation can be easily renedi ed w thout jeopardizing
the entire structure of special education in Ontario, nost of
whi ch, as indicated earlier, operates on a consensual basis, to
t he advant age of thousands of exceptional students whose
| earni ng needs m ght otherw se not be net. The present
| egi sl ative and regul atory structure under which exceptional
students are identified and placed into appropriate prograns
should therefore be left |argely undi sturbed. This can be
achieved by curtailing the discretion conferred upon school
boards by the Education Act. Section 8 of the Act should be
read to include a direction that, unless the parents of a child
who has been identified as exceptional by reason of a physical
or nental disability consent to the placenent of that child in
a segregated environnment, the school board nust provide a
pl acenent that is the |east exclusionary fromthe mai nstream
and still reasonably capable of neeting the child' s special
needs.

In Schachter v. Canada, [1992] 2 S.C R 679 at p. 705, 10
CRR (2d) 1, the court nmakes it clear that "striking down,
severing or reading in may be appropriate in cases where the
second and/or third elenents of the proportionality test are
not nmet". At pp. 695-96, Laner C J.C. discussed reading in as a
remedi al option under s. 52 of the Constitution Act, 1982:

A court has the flexibility in determ ng what course of
action to take followng a violation of the Charter which
does not survive s. 1 scrutiny. Section 52 of the
Constitution Act, 1982 mandates the striking down of any |aw
that is inconsistent with the provisions of the Constitution,
but only "to the extent of the inconsistency”. Dependi ng upon
the circunmstances, a court may sinply strike down, it may
stri ke down and tenporarily suspend the decl arati on of
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invalidity, or it may resort to the techni ques of reading
down or reading in. In addition, s. 24 of the Charter extends
to any court of conpetent jurisdiction the power to grant an
"appropriate and just" renmedy to "[a] nyone whose [Charter]
rights and freedons . . . have been infringed or denied". In
choosing how to apply s. 52 or s. 24 a court wll determ ne
its course of action with reference to the nature of the

viol ation and the context of the specific |egislation under
consi derati on.

In the present circunstances, curtailing the discretion
conferred upon school boards by the Education Act achieves
Charter conpliance while mnimzing interference with the
legitimate | egislative objectives of the Act.

When parents agree, on behalf of their child, that he or she
shoul d be educated in a special class for disabled students,
there is no constitutional inpedinment to the school board
proceedi ng accordi ngly. However, when this is not the case, the
school board nust select a segregated class as a | ast resort,
havi ng made all reasonable efforts to integrate the disabled
child. Reasonable efforts are anal ogous to reasonabl e
accommodat i on under human rights legislation. It is unnecessary
here to speculate as to what reasonabl e inclusionary nmeasures
woul d be. Such neasures coul d obviously include partial or
occasional withdrawal fromthe regular class. The neasures
woul d only have to neet a reasonabl eness standard, which
i ncor porates concerns for the needs of the other pupils in the
classroom In short, the Charter requires that, regardl ess of
its perceived pedagogical nerit, a non-consensual exclusionary
pl acenent be recogni zed as discrimnatory and not be resorted
to unless alternatives are proven i nadequate.

Shoul d the Decision of the Tribunal be Upheld Despite the
Constitutional Error?

It remains to determ ne whether the Tribunal would have
inevitably arrived at the sane conclusion had it appreciated
that the Charter required that segregated placenent be used
only as a last resort to neet Emly Eaton's educational needs.
As indicated earlier, the Tribunal proceeded on a nethodi cal
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and detailed review of the evidence and articulated its
conclusions in a forthright manner on every contentious point.
It is therefore easier to appreciate the inpact of the approach
that it took in arriving at the ultimate choice of placenent.
The tribunal conceded that none of Emly's needs were bei ng net
in the integrated classroomin which she had been placed. It
did not specifically exam ne whether the evidence reveal ed that
t hese needs would be better net, if at all, in a segregated
environment. |Indeed, in the case of her intellectual and
academ c needs, the Tribunal concluded that these "cannot be
met best, if they can be net at all, in a regular class". As
for her enotional and social needs, the Tribunal recognized the
difficulty in determning the | evel of her enjoynent of the
educati onal experience that she had received so far, since she
does not communi cate effectively. Relying on the increasing
incidents of crying, sleeping and vocalizing, and the al nost
total absence of interaction between Em |y and her cl assnates,
the Tribunal concluded that those needs were al so not bei ng net
in the current integrated setting. No finding was nade t hat
these needs would likely be better net in a special classroom
or that she would likely interact better with other disabled
students. More to the point, in proceeding as it did, the

Tri bunal saw no need to exam ne the desirability of providing
Emly with a nodified integrated setting, such as assigning her
to a regular class but wwth a different teacher, nore
experienced in integrating disabled students, or w thdraw ng
her periodically fromthe classroomfor individual instruction.
| do not wish to suggest that any of these measures woul d have
been perceived by the Tribunal as likely to succeed where the
integration in place, inits opinion, was failing. | sinply
remark that the Tribunal did not consider neasures short of
segregation, nor did it consider directly whether and how
segregation offered better prom se than the integrated nodel in
pl ace.

The point that has caused ne the greatest difficulty is the
Tribunal's conclusion that Em|ly's physical and personal safety
needs could not be net in a regular classroom The Tri bunal
exam ned that issue as foll ows:

Physi cal and Person Safety Needs:
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There is extensive testinmony from both appel |l ant and
respondent witnesses that while Emly's physical abilities
when wal ki ng, sitting, standing, focusing, and using her
hands i n purposeful activity, have inproved, these abilities
are significantly |l ess well-devel oped than the norm for her
age. However, Emly's physical abilities by thensel ves ought
not to be the deciding factor in evaluating whether her needs
can be met best in a regular or special class. Although her
need for a wheelchair, a wal ker, and a speci al desk, as well
as physical assistance, together require nuch extra tinme and
attention fromthe responsible adults in a classroom setting,
it i1s not unreasonable to expect this of them even though a
speci al classroom may be better designed and equi pped to
addr ess speci al physical needs.

What is unreasonable, in our opinion, is to treat lightly,
Emly's habit of nouthing objects. This habit is attested to
by both appell ant and respondent w tnesses as consi stent and
wel | -established. The Tribunal notes that sonme of the objects
nmout hed may be relatively innocuous in small amounts (e.g.,
sand, paper) but we have evidence that Em |y al so nouths
potentially harnful objects (e.g., pins).

The parents assert that they are not distressed by this habit
in Emly, and that they are confident she will not swall ow
harnful objects. However, a honme setting that is adjusted to
a child with pervasive nuscul ar dysfunction, and

i di osyncratic communication abilities, and who regularly
nmout hs objects, is significantly different froma regular

cl assroom setting. It is unreasonable to expect Emly's age-
peer classmates to manage their classroommaterials with

her mouthing habit in mnd. It is also unreasonable to expect
a school to treat Emly as though she will never swall ow
sonet hing potentially dangerous. Therefore the school has a
choi ce of establishing a | evel of adult supervision of Emly
that is nore intense than nere watchful ness, or, of cleansing
t he classroom of nouthable materials. It is the Tribunal's
unani nous opinion that for Emly's personal safety, one of
these conditions nust prevail, and neither condition can
reasonably be realized in a normal, integrated, regular
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cl assroom

Even on that issue, which could by itself justify a
segregat ed placenent, | am not persuaded that the Tribunal
woul d have necessarily concluded as it did, had it appreciated

the |l egal inpedinments to the selection of a segregated setting.

Emly is, for the nost part, confined to a wheelchair in the
classroom |If the Tribunal had appreciated the constitutional
framework within which it is required to operate, | believe
that it m ght have been |l ess ready to dism ss increased adult
supervi sion, or the renoval of nouthabl e dangerous materials
fromEmIly's vicinity, as unreasonabl e options.

For these reasons, | have cone to the conclusion that the
appeal should be allowed, the decision of the Tribunal should

be set aside and the matter should be remtted to a differently

constituted Tribunal for rehearing in accordance with the
constitutional principles set out in these reasons.

The "biter Dictum in the Tribunal's Decision

The Tribunal concluded its reasons under a heading entitled
"Obiter Dictum in which it stated the foll ow ng:

Ohiter D ctum

The fact that the disagreenent over Emly Eaton's cl ass

pl acenment has been allowed to continue to the |evel of a
Speci al Education Tribunal hearing is a grave disservice to
this child. The Tribunal has no doubt that everyone invol ved
with Emly has her present best interests and future well -
being at heart. But we also feel that both are being put

at risk by an unnecessarily rigorous adherence to principle
and by the tyranny of noral certainty.

Havi ng exam ned the historical devel opnent of this

di sagreenent over Emly's placenent, it is clear to us that
Emly, the child, is now at risk of becomng Emly, the
synbol. It is also clear to us that engaging | egal counsel,
turning to judicial and quasi-judicial avenues of redress, in
short, taking an adversarial approach, has pushed this
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di sagreenent away from conprom se and into conpetition, away
fromaccomodati on and into dispute. Emly's present and
future well-being wll not be served by going farther down
this road.

We have eval uated her school situation in a manner we

consi der rational and di spassionate, and we are convi nced by
t he evidence, and by conmobn sense, that a regular class is
not the best place for EmIly. Neverthel ess, our decision in
favour of a special class placenent does not relieve the
school board and the parents of the obligation to collaborate
creatively in a continuing effort to neet her present and
future needs. Emly's is so unusual a case that unusual
responses may well be necessary for her. Such achi evenents
can only be realized through cooperation, and nost inportant,
conprom se

The Divisional Court reiterated the need for creative
col | aboration between Em|ly's parents and the school board in a
continuing effort to neet Emly's present and future needs.

| agree that cooperation is a desirable course of action in
such matters. However, | do not agree with the Tribunal's
suggestion that the pursuit of Emly's legal rights to
equality, by her parents who are her |egal representatives, was
ill-conceived and detrinmental to the child. It could just as
easily be suggested that it was ill-conceived and detri nental
to the child for the school board not to sinply yield to her
parents' w shes and | eave her in an integrated setting. The
fact that the process for determning the validity of their
respective positions was protracted and becane adversari al
cannot be visited on the parents. They did not design the
statutory framework which sets up the I PCR process, the Appea
Board and the hearing before the Tribunal. They avail ed
t henmsel ves of the only procedures nmade available to them by the
| egi sl ati on. Meanwhile, the child has remained in an integrated
setting, which may not be the programthat the tribunal felt
was the nost appropriate for her. It is, however, a non-
discrimnatory program and the one that the parents, on
behal f of their daughter, prefer.
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In legal ternms, the choice of a discrimnatory alternative,

even if it were justified under s. 1 of the Charter, is not one

that a disabled child should be nade to accept w thout the
| egal scrutiny to which she is entitled. There may be an
ongoi ng pedagogi cal debate as to what is best for Emly's
education. There can be no doubt, however, that as a person
with disabilities, it is not against her best interest to
assert her equality rights.

Appeal all owed.
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